THE

PUBLIC STATUTES

OF THE

STATE OF MINNESOTA,

(184-9—1868.)

COMPILED BY

MOSES SHERBURNE and WILLIAM HOLLINSHEAD, Esqrs.,
COMMISSIONERS.

PUBLISHED BY STATE AUTHORITY.

SAINT PAUL:

THE PIONEER PRINTING COMPANY.

1859,



- MINNESOTA STATUTES 1858

34.] POWERS. 391

An Act additional to An Act prescribing Rules and Regulations for the exccution of
the trust arising under the Act of Congress, entitled An Act for the relief of citi-
zens of towns upon lands of the United States, under certain circumstances, ap-
proved March 3d, 1855.

" [Passed May 23, 1857.)
7

Execute all .
trusts.

(20.) Suc. I Be it enacted by the legislotive assembly of the territory
of Minnesota : A.J. Chatficld and Moses Sherburne, former judges of this
territory, are hereby authorized and empowered to discharge and execute
all trusts which they severally assumed, while acting as judges, by virtue
of the above mentioned acts, in all respects, in the same manner and sub-
ject to the same duties and requirements as they might and would be if

still holding their said offices.
(21.) Sec. IL. This act shall take effect from and after its passage.

‘ CHAPTER 34.

POWERS.
SeerioN SECTION
1. Powers, except as provided for in this chap- 33. Reservation of powers in conveyances,
- ter, abolished. 34. How powers to be granted.
2. Definition of power. 35. Recording powers, effect of, &e.
8. Who incapable of granting a power. 86. When powers irrevocable,
4. Division of powers. . 37. In whom power may be vested, &e.
5. Definition of general powers. 88. Married women.
6. Definition of special powers. 39. Survivors may execute powerin easo of death.
- 7. Beneficial powers. 40. How executed.
8. Powers to married women. 41. Instruments deemed conveyances as to cer-
9. Estate of tenant for. life, &c., when changed tain partieulars.
into a fee. 42. Execution of power to dispose by devise.
10, Certain powers create a fee, &c. 43. Exccution of power to dispose by grant.
11. Certain powers create a fee, &c. 44. How grant to be acknowledged by married

. Effect of power to devise the inheritance in

women.

certain cases. . 45. Power notvoid, though execution of instru-
13. What powers to be deemed absolute. ment insufficient, &c.
14. Power to revoke. 46. Directions of grantor.
15. Special and beneficial powers, who may take  47. Nominal conditions. .
16, Power to make leases by tenant for life. 48. When directions of grantor to be observed.
17. Release of such power. 49. Consent of third person to exccution of power.
18. Mortgage by party having power to lease, &c.  50. Certain dispositions not void.
19. Effect of mortgage on power. 61. Omission to recite power.
20. Future beneficial powers. 52. Fraud.
21. Beneficial powers liable to creditors. 53. Power to devise, when to pass by will.
22. General powers, when in trust. 54. Certain estates to be advancements.

. Special powers, when in trust.

. Computation of time of suspension.

24. 'Trust powers, imperative. 56. Who may not take under powers.

25, Effect of right of selection. §7. Married women, their authority, &e.

26. Construction of powers in certain cases. 58. Defective exccutions may be decreed in

27. Construction of powers in certain cases. equity.

28. When chancery to execute powers. 59. Defective executions may be deerced in

29. When chancery to execute powers. equity. R

80. Application of certain sections of preceding 60. Powers fo sell contained in mortgages.
chapter. 61. Application of this chapter.

. Execution of trust power when compelled by

creditors, &c.

., Beneficial powers, &c., to pass by general

assignment.

. Terms ¢ grantor of a power,? and * granteo

of a power,” defined.

v’

. . . |
An Act relating to the Creation, Construction, and Execution of Powers.
v [ Chapter 45, Revised Statutes.]
.

(1) Sec. L. Powers, except as authorized and provided for in this
chapter, are abolished ; and from the time this chapter shall be in force,

Take effect.

Powers except a3
provided for in
this chapter,
abolished.
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the creation, construction, and execution of powers, shall be governed by
the provisions herein contained.

Defintion of (2.) Sec. II. A power is an authority to do some act in relation to

power. lands, or the creation of estates therein, or of charges thereon, which the
owner granting or reserving such power, might himself lawfully perform.

Who incapableof  (3+) See. L No person is capable in law of granting a power, who

grantinga power- jg pot af the same time capable of alienating some interest in the land to

. which the power relates.

Division of pow-  (4.) Sec. IV. Powers as authorized in this chapter, are general or

er special, and beneficial or in trost.

Definitionofgen-  (5,) Sec. V. A power is general when it anthorizes the alienation in

cral powers. N .
fee, by means of a conveyance, will, or charge of the lands embraced in
the power to any alienee whatever.

Definition ofspe- (6.} Skc. VI. A power is special :

cial powers. 1. When the person or class of persons to whom the disposition of the

lands under the power is to be made, are designated.

2. When the power authorizes the ahenmon, by means of a convey-
ance, will, or charge of a particular estate, or interest less than a fee.
Beneficial pow- (7)) Sb c. VII. "~ A general or special power is beneficial, when no per-
o son other than the grantee has, by the terms of its creation, any interest

in its exccution. }

powors tomar- (8-) SEC. VIIL. A general and beneficial power may be given to a

ried women.  married woman to dispose during the marriage, and without the concur-
rence of her husband, of land conveyed or devised to her in fee.

;ustate of tenant  (9.) Smc. IX. When an absolute. power of disposition, not accompa-

or life, &c.,when

chunged intos  nied by any trust, shall be given to the owner of a particular estate for

fee. life or years, such estate shall be changed into a fee; absolute in respect
to the rights of creditors and purchasels, but subject to any future estate
limited thereon, in case the power should not be executed, or the lands
should not be sold for the satisfaction of debts.

Cortain powers (10.) Sec. X. When a like power of disposition shall be given to any

create fee, &e. person to whom no particular estate is limited, such person shall also take

a fee, subject to any future estate that may be limited thereon, but ab-
solute in respect to creditors and purchasers.

Certain powers (11.) Sec. XI. In all cases where such power of disposition is gwcn,

ereate o feo. and no remainder is limited on the estate of the grantee of the power,
such grantee shall be entitled to an absolute fee.

Effect of powor (12.) Sec. XIL. 'When a general and beneficial power to devise the

fo deviso tho " inheritance, shall be given to a tenant for life or for years, such tenant shall

tain cases. be deemed to possess an absolute power of disposition, within the meaning

' and subject to the provisions of the three last preceding sections.
whatpowersto  (13.) Sec. XIII. Every power of disposition shall be deemed abso-
podecmod abso- Iyte by means of which the grantee is enabled, in his life time, to dispose

of the cntire fee for his own benefit.

Power to revoke.  (14.) Sec. XIV. When the grantor, in any conveyance shall reserve
to himself for his own benefit, an absolute power of revocation, such grantor
shall still be deemed the absolute owner of the.estate conveyed, so far as
the rights of creditors and purchasers are concerned.

Special andbene-  (15.) Src. XV. A special and beneficial power may be gla.nted

2;”;‘&";’0'.’“’ who j. To a married woman to dispose during the marriage, and without
the consent of her husband, of any estate less than a fee, belonging to her
in the lands to which the power relates.

2. To a tenant for life, of the lands embraced in the power to make
leases for not more than twenty-one years, and to commence in possession
during his life.

Powerstomake  (16) Spc. XVI. The power of a tenant' for hfe to make leases, is

leases by tenant
for life.
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not assignable as a separate interest, and will pass, unless specially except-
ed, by any conveyance of such estate; and if specially excepted in any
such conveyance, it is extinguished.
(17.) Sec. XVIL.  Such power may be released by the tenant to any Release of such
person entitled to an expectant estate in the land, and shall thel eupon be POV

extinguished.

(18) Sec. XVIII A mortg‘me executed by a tenant for hfe having Mortgages by
a power to make leases, or by a married woman by virtue of any benefi- gg;?gr‘;g‘;g{g%
cial power, does not thmgulsh or suspend the power; but the power &e.
is bound by the mortgage, in the same manner as the lands embraced
“therein. ‘

(19.) See. XIX. | The effects of such a lien by mortgage on the power Effect of mort-
are , gage on power.
1. That the mortgagee is entitled in equity, to an execution of the
power, so far as the satisfaction of his debt may require.

2. That any subsequent estate created by the owners, in execution of
the power, becomes subject to the mortgage in the same manner as if in
terms embraced theerin.

(20.) Sec. XX. No beneficial powers, general or special, herumf‘ter Futuro beneficial
to be created, other than such as are enumerated and defined in the prece- **"*™
ding sections of this chapter, shall be valid.

(21.) Sec. XX1I. Every special and beneficial power, is liable in Beneficial power
equity to the claims of creditors in the same manner as other interests that liable to credit-
cannot be reached by an execution atlaw ; and the execution of the power
may be decreed for the benefit of the creditors entitled.

(22.) Sec. XXII. A general power is in trust when any person or General powers,
class of persons, other than the grantee of such power, is designated as =
entitled to the proceeds, or any portion of the proceeds or other benefits,
to arise from the alienation of the lands according to the power.

(23.) Sec. XXIII. A special power is in tr ust Special powers,

1. ‘'When the disposition which it authorizes, is limited to be made to Whenin trust.
any particular person or class of persons other than the grantee of such
power.

2. When any person or class of persons other than the grantee, is
entitled to any benefit from the disposition or charge authorized by the
power.

(24.) Sec. XXIV. Every trust power, unless its execution or non- Trust powers im-
execution is made expressly to depend on the will of the grantee is imper- Pe™4ve
ative, and imposes a duty on the grantee, the performance of which may
be compelled in equity, for the benefit of the parties interested.

(25.) Smc. XXV. A trust power does not cease to be imperative Efct of right o
when the grantee has the right to select any, and exclude others of the *"*"" .
persons designated as the objects of the trust.

(26.) Sec. XXVI. When a disposition under a power is directed to Construction of
be made to, or among, or between several persons, without any specifica- cases.
tion of the share or sum to be allowed to each; all the persons designated
shall be entitled to an equal proportion.

(27.) Sec. XXVII. But when theterms of the power import that the Construction of
estate or fund is to be distributed between the persons so designated, in Poeer® ™ certiin
such manner or proportion as the trustee of the power may think proper,
the trustee may allot the whole ta any one or more of such persons, in
exclusion of the others.

(28.) Spe. XXVIIL If the trustee of a power, with the right of Whon chn}b‘ery :
selection, shall die, leaving the power unexecuted, its execution shall be ep. " Bo-
decreed in the court of chancery, for the benefit, equally, of all the persons
designated as objects of the trust.

26
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When chancery
to execute pow-
ers.

Application of
certain sections
of preceding
chapter.

Execution of
trust powers
when compelled
by creditors, &c.

Beneficial pow-
ers, &c., to pass
by geacral as-
signment.

Reservation of
powers in con-
veyoances.

How powers to
be granted.

Recording pow-
ers, effect of, &ec.

When powers
irrevocable.

In whom power
may be vested,
-&e.

‘Married woman.

Survivors may
- exccute power in
-case of death.

iHow executed.

(29.) Sec. XXIX. When a power in trust is created by will, and the
testator has omitted to designate by whom the power is t6 be executed, its
execution shall devolve on the court of chancery.

(80.) Sec. XXX. The provisions contained in the next preceding
chapter, from section twenty-two to section twenty-seven, both inclusive,
in relation to express trusts and trustees, shall apply equally to powers in
trust, and the grantees of such powers.

(31) Stc. XXXI. The execution, in whole or in part, of any trust
power may be decreed in chancery for the benefit of the creditors, or as-
signees, ot any person entitled, as one of the objects of the trust, to com-
pel its execution, when the interest of the objects of such trust is assign-
able.

(32.) Sec. XXXII. Ew ery beneficial power, and the interest of every
person entitled to compel the execution of a trust power, shall pass to the
assignees of the estate and effects of the person in whom such power, or
interest is vested, under any general assignment of the estate and effects
of such person, for the benefit of creditors made pursuant to law.

(33.) Sec. XXXIII. The grantor of any conveyance may reserve to
himself any power, beneficial or trust, which he might lawfully grant to
another, and every power so reserved, shall be subject to the provisions of
this chapter, in the same manner as if granted to another.

(34.) Sec. XXXTV. A power may be granted:

1. By a suitable clause contained in the conveyance of some estate in
the lands, to which the power relates.

2. By devise in a last will and testament.

(85.) Sec. XXXV. Every power shall be a lien or charge upon the
lands which it embraces, as against creditors and purchasers in good faith,
and without notice, of or from any person having an estate in such lands
only from the time the instrument containing the power shall be recorded ;
but as against all other persons the power shall be a lien from the time the
instrument in which it is contained shall take effect.

(36.) Sec. XXXVI. Every power beneficial or in trust, is irrevoca-
ble, unless an aunthority to revoke it is recorded or granted in the instru-
ment creating the power.

(87.) SEC XXXVII. A power may be vested in any person capable
in law of holding lands, but cannot be executed by any person not capable
of alienating lands holden by such person, except in the smgle case men-
tioned in the next section.

(88.) -Sec. XXXVIIL. A married woman may execute a power dur-
ing her marriage, by grant or devise, as may be authorized by the power;
without the concurrence of her husband, unless by the terms of the power,
its execution by her during. marriage is expressly or impliedly prohibited ;
but no power vested in a married woman during her infancy, can be exer-
cised by her until she attains her full age:

(89.) Sec. XXXIX. When a power is vested in several persons, all
must unite in its execution ; but if, previous to such execution, one or more
of such persons shall die, the power may be executed by the survivor or
survivors.

(40.) Sec. XL. No power can be executed except by some instrument
in writing, which would be sufficient in law to pass the estate or interest

_intended to pass under the power, if the person executing the power were

Instruments |
-deemed convey-
.ances as to ger-
tain particulars.

the actual owner.

(41.) Sec. XLI. Every instrument, except a will, made in execution
of a power, whether it be a power of vocation or otherwise, shall be deemed
a conveyance with the meaning and subject to the provisions of the next
succeeding chapter.
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(42.) Sec. XLII. When a power of disposition is confined to a dis-

position by devise or will, the instrument must be a will duly executed
according to the provisions of law relating to wills of real and personal
estate.

(48.) Sec. XLIIL. When a power is confined to a disposition by
grant, it cannot be executed by will, although the disposition is not in-
tended to take effect until after the death of the party in whom the power
is vested.

(44.) Sec. XLIV. If a married woman cxecute a power by grant,
such grant shall be acknowledged by her on a private examination in the
manner prescribed in the next succeeding chapter, in relation to convey-
ances by married women, and shall not be valid unless so acknowledged.

(45.) Sec. XLV. ‘When the grantor of a power shall have directed
or authorized it to be executed by an instrument not sufficient to pass the
estate, such power shall not be void, hut its execution shall be governed by
the rules prescribed in this chapter

(46.) Sec. XLVI. When the grantor shall have directed any formal-
ities to be used in the execution of a power, in addition to those which
would be sufficient by law to pass the estate, the observance of such ad-
ditional formalities shall not be necessary to a valid execution of the
power.

(47.) Src. XLVII. When the conditions annexed to a power are
merely nominal, and evince no intention of actual benefit to the party to
whom, or in whose favor they are to be performed, they may be wholly
disregarded in the execution of the power.

(48.) Sec. XLVIIL. With the exceptions contained in the p1ecedmg
sections, the intentions of the grauntor of a power, as to the mode, time,
and’ conditions of its execution, shall be observed, subje(,t to the power of
a court of chancery to supply a defectlve execution, in the cases herein-
after provided.

(49.) Sec. XLIX. When the consent of a third person to the execu-
tion of-the power is requisite, such consent shall be expressed in the in-
strument by which the power is executed, or shall be certified in writing
thereon ; and in the first case the instrument of exccution, in the second,
the certificate shall be signed by the party whose consent is required ; and
to entitle the instrument to be recorded, such signature must be duly
proved or acknowledged, in the same manner as if subscribed to a convey-
ance of land.

(50.) Sec. L. No disposition by virtue of a power, shall be void in
law or equity, on the ground that it is more extensive than was authorized
by the power; but every estate or interest so created, so far as embraced
by the terms of the power, shall be good and valid.

(51.) Src. LI. Every instrument executed by the grantee of a power
conveying an estate, or creating a charge, which such grantee is author-
ized by the power to convey or create, but which he would have no right
to convey or create, unless by virtue of his power, shall be deemed a
valid execution of the power, although such power be not recited or re-
ferred to therein.

(52) Sec. LII.  Instruments in execution of a power are affected by
fraud, both in law and equity, in the same manner as conveyances by
owners or trustees.

(58.) Sec. LIII. Lands embraced in a power to devise, shall pass by
a will purporting to convey all the real property of the testator, unlessthe Jyy
intent that the will shall not operate as an execution of the power, shall
appear expressly, or by necessary implication.

(54.) Sec. LIV. Every estate or interest given by a parent to a de-

Executijon of
power to dxspose
by devi

Exccution of
power eo dispose
by grant.

How grant to be
acknowledged by
married women.

Power not void,
though cxecu-
tion of instru-
ment insufil-
cient, &o.

Directions of
grantor.

Nominal con-
ditjons.

When directions
of grantor to be
observed.

Consent of third
person {0 execu-
tion of power.

Certain disposi-
tions not void.

Omission to re-
cite power.

Fraud.

Power to devise,
when to pass by

Certain estates to
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DEEDS AND MORTGAGES, - ‘ Cuap.

be advance-
ments,

Computation of
time of sus-
pension.

‘Who may not
take under
powers.

°

Married women,
their authority,
&c.

Defective execu-
tions may be de-
creed in equity.

Defective execu-
tions may be de-

creed in equity. -

Powers to sell
contained in
mortgages.

Application of
this chapter.

Terms *° grantor
of a power,” and
f“grantee ofa

power,” defined.

scendant, by virtue of a beneficial power, or of a power in trust, with &
right of selection, shall be deemed an advancement to such descendant, to
the same extent and under the same circumstances, that a gift of real or
personal estate would be deemed an advancement.

(55.) Sec. LV. The period during which the absolute right of alien-
ation may be suspended by any instrument in execution of a power, shall
be computed from the time of the creation of the power, and not from the
date of such instrument. :

(66.) Sec. LVI. No estate or interest can be given or limited to any
person, by an instrument in execution, of a power which such person
would not have been capable of taking under the instrument by which the
power was granted.

(57.) Sec. LVIL. When a married woman entitled to an estate in fee,
shall be authorized by a power to dispose of such estate during her mar-
riage, she may, by virtue of such power, create any estate which she might
create if unmarried.

(58.) Sec. LVIIL. 'When the execution of a power in trust shall be
defective in whole or in part, under the p1ov"isions of this chapter, its
proper execution may be decreed in equity, in favor of the person desig-
nated as the objects of the trust.

(59.) Sec. LIX. Purchasers for a valuable consideration, claiming
under a defective execution of any power, shall be entitled to the same
relief in equity. as similar purchasers claiming under a defective convey-
ance from an actual owner.

(60.) Sec. LX. When a power to sell lands shall be given to the
grantee in any mortgage or other conveyance intended to secure the pay-
ment of money, the power shall be deemed a, part of the security, and
shall vest in, and may be executed by any person who by assignhment or
otherwise shall become entitled to the money so secured to be paid.

(61.) Sec. LXI. The provisions of this chapter shall not extend to a
simple power of attorney, to convey lands in the name and for the benefit
of the owner.

(62.) Sec. LXIL The term “grantor of a power” is used in this
chapter as designating the person by whom a power 1s created, whether
by grant or devise; and the term grantee of a power,” is used as desig-
nating the person in whom a power is vested, whether by grant, devise, or
reservation.

CHAPTER 35.

DEEDS, MORTGAGES, AND OTHER CONVEYANCES.

SecTION SEoTION

1. Conveyance of land may be made by deed. 8. Exccution and acknowledgment of deed.
2. Conveyance by husband and wife. 9. Deeds, how executed and acknowledged in
8. Deed of quit claim, &e., effect of conveyance other states.
. by. 0. How acknowledgment authenhcated
4. Conveyance by tenant for life or years, &ec. 11. Deeds exccuted in foreign country.
5. No covenant to be implied in conveyances. 12. Ackunowledgment by married women residing
6. Same of wortgages, &c. in this territory.
7

. Conveyance of land adversely posscssed.



